ASH US has been working with partners around the world to use human rights measures to advance tobacco control. While the WHO FCTC does not have a robust reporting and enforcement mechanism, many human rights treaties do, and often, the subject matter of those treaties overlaps with the goals of tobacco control. Action on Smoking and Health (ASH), in partnership with 14 civil society organizations, submitted a report to the United Nations' Human Rights Council under its Universal Periodic Review (UPR) process regarding the United States' tobacco control efforts within a human rights framework. The Universal Periodic Review (UPR) gives countries the chance to share what actions they have taken to improve human rights in their countries and to fulfil the human rights obligations they have pledged to uphold. Under the UPR process, civil society organizations are also invited to submit reports to the Human Rights Council working group. The working group then refers information back to the Human Rights Council where recommendations are finalized and sent to countries to delineate what work is needed to improve their human rights record. This was a particularly important opportunity because the United States has signed few human rights treaties, and therefore is not reviewed by human rights processes frequently. This parallel report gave ASH and its partners the opportunity to point out to the government that tobacco, and the actions of the tobacco industry, prevents citizens of the United States from enjoying the highest attainable standard of health and disproportionately impacts people of certain races and socioeconomic condition.

Summary {#sec1}
=======

1.  Tobacco is often viewed as a problem that has been solved, particularly in the United States. However, tobacco kills more than 0.48 million Americans per year^[@cit0001]^. About 1 in 5 deaths in the United States is due to tobacco^[@cit0001]^.

2.  Tobacco is a human rights issue and should be considered as part of the government's human rights obligations. Tobacco, and the actions of the tobacco industry, prevents citizens of the United States from enjoying the highest attainable standard of health and disproportionately impacts people of certain races and socioeconomic condition.

Relevant facts and statistics {#sec2}
=============================

1.  Smoking is the leading cause of preventable death in the United States^[@cit0001]^.

2.  Smoking causes cancer, heart disease, stroke, lung diseases, diabetes, and chronic obstructive pulmonary disease (COPD), which includes emphysema and chronic bronchitis. Smoking also increases risk for tuberculosis, certain eye diseases, and problems of the immune system, including rheumatoid arthritis^[@cit0001]^.

3.  Smoking costs the United States billions of dollars each year. Total economic cost of smoking is more than \$300 billion per year, including nearly \$170 billion in direct medical care for adults and more than \$156 billion in lost productivity due to premature death and exposure to secondhand smoke^[@cit0001]^.

4.  If smoking continues at the current rate among U.S. youth, 5.6 million of today's Americans younger than 18 years of age are expected to die prematurely from a smoking-related illness. This represents about 1 in 13 Americans, aged 17 years or younger, who are alive today^[@cit0002]^.

5.  Most adult cigarette smokers want to quit smoking. In 2015, nearly 7 in 10 (68.0%) adult cigarette smokers wanted to stop smoking. More than 5 in 10 (55.4%) adult cigarette smokers had made a quit attempt in the past year^[@cit0001]^.

6.  There are significant variations among smoking rates based on geography, race, and sexual orientation.

    a.  *Geography*. By U.S. Census region, prevalence of cigarette smoking among U.S. adults is highest among people living in the Midwest (22.2%) and the South (22.7%), and lowest among those living in the Northeast (20.1%) and the West (16.3%)^[@cit0003]^. Prevalence of cigarette smoking among U.S. adults is highest among those living in rural areas (28.5%) and urban areas (25.1%)^[@cit0003]^.

    b.  *Race*. There are over 40 million African Americans in the United States---approximately 13% of the U.S. population^[@cit0002]^. About 15% of African Americans smoke, a slightly higher percentage than all Americans (14%). However, African Americans usually smoke fewer cigarettes and start smoking cigarettes at an older age than White Americans, but are more likely to die from smoking-related diseases^[@cit0003]^. A large part of the reason for this discrepancy is menthol cigarettes. Menthol is a chemical that has a cooling effect on the mouth and throat of a smoker, which reduces the harshness of cigarette smoke, suppresses coughing, and makes inhaling cigarette smoke more comfortable^[@cit0004]^. Because menthol cigarettes are easier to inhale, menthol in cigarettes is thought to increase absorption of toxic chemicals in the smoker's body^[@cit0003]^. Research also shows that menthol cigarettes are likely more addictive than non-menthol. Nearly 9 in 10 African American smokers (88.5%) aged 12 years and older prefer menthol cigarettes^[@cit0003]^. American Indians and Alaska Natives have the highest smoking rate of any racial or ethnic group, at approximately 21.9%. A recent study also found American Indian and Alaska Native men and women have a higher percentage of smoking-related deaths from heart disease and stroke than White men and women^[@cit0005]^.

    c.  *LGBTQI*+. Overall, lesbian, gay, bisexual and transgender adults smoke at rates up to two and a half times higher than straight adults. In all, 20.6% of LGB adults and 35.5% of transgender adults smoke cigarettes compared to 14.9% of straight adults^[@cit0006]^.

Legal obligations {#sec3}
=================

1.  The United States has signed but not ratified the World Health Organization Framework Convention on Tobacco Control, despite the fact that the FCTC is one of the most quickly ratified treaties in history and currently has 181 state parties. While the FCTC was signed in 2004 by the Bush administration, it was never sent to the U.S. Senate for ratification.

2.  While the United States is not party to many human rights treaties, it is bound by three that apply to tobacco: the Constitution of the World Health Organization, the Universal Declaration of Human Rights (UDHR), and the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD).

3.  The Constitution of the World Health Organization, the first international articulation of the right to health, states in its preamble that 'the enjoyment of the highest attainable standard of health is one of the fundamental rights of every human being without distinction of race, religion, political belief, economic or social condition'.

4.  The 1948 Universal Declaration of Human Rights also mentioned health in Article 25: 'Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services...'.

5.  The International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) was created with the goal of 'speedily eliminating racial discrimination throughout the world in all its forms and manifestations and of securing understanding of and respect for the dignity of the human person'^[@cit0007]^. It also recognizes the 'right to public health'^[@cit0007]^. In 1966, the United States signed the Convention on the Elimination of Racial Discrimination (ICERD). It was ratified in 1994.

6.  The U.N. Sustainable Development Goals (SDGs) were adopted by all United Nations Member States including the United States in 2015. President Obama emphasized the U.S. intention when he stated in front of the UN General Assembly that 'I am committing the United States to achieving the Sustainable Development Goals'^[@cit0008]^. The SDGs call on countries to reduce deaths from non-communicable diseases (including those caused by tobacco) by one-third by 2030 and more specifically, in Goal 3a, to 'strengthen the implementation of the FCTC'.

U.S. laws and regulations {#sec4}
=========================

1.  In 2009, President Barack Obama signed into law the Family Smoking Prevention and Tobacco Control Act, giving the U.S. Food and Drug Administration (FDA) comprehensive authority to regulate the manufacturing, marketing, and sale of tobacco products. The new law represents the most sweeping action taken to date to reduce what remains the leading preventable cause of death in the United States^[@cit0009]^.

2.  The 2009 law, among other things:

    a.  Restricts tobacco advertising and promotion in order to promote overall public health.

    b.  Stops illegal sales of tobacco products to minors.

    c.  Bans all cigarettes that have a characterizing flavor, including all fruit and candy flavors, other than tobacco or menthol.

    d.  Prohibits health claims about purported reduced risk products, where such claims are not scientifically proven or would cause net public health harms (e.g. by discouraging current tobacco users from quitting or encouraging new users to start).

    e.  Requires tobacco companies to disclose the contents of tobacco products, changes to their products, and research about the health effects of their products. Requires much larger, more visible, and more informative health warning labels, including color and graphics, on cigarette and smokeless tobacco product packages.

    f.  Similarly requires much larger, more visible, and more informative health warning labels on advertisements for cigarettes and smokeless tobacco.

    g.  Prohibits terms such as 'light,' 'mild' and 'low-tar' on tobacco product packages and advertisements, while authorizing the FDA to restrict additional terms in the future^[@cit0009]^.

3.  The law also imposes certain limits on FDA authority. The agency cannot

    a.  Ban conventional tobacco products, such as cigarettes and smokeless tobacco, or require the total elimination of nicotine in tobacco products.

    b.  Increase the new federal minimum age of 18 years to a higher level.

    c.  Require prescriptions for the purchase of tobacco products.

    d.  Ban tobacco product sales in any particular type of sales outlet.

    e.  Regulate tobacco farming directly.

However, in all of these areas, the FDA could ask Congress to either take these actions or provide the agency with new authority to do them. Moreover, states have the authority to take such actions without congressional approval^[@cit0009]^.

Recommendations {#sec5}
===============

The United States should:

1.  Ratify and implement the obligations of the World Health Organization Framework Convention on Tobacco Control.

2.  Ban menthol, in order to comply with both the requirements of the WHO Constitution and ICERD.

    a.  Tobacco, and specifically menthol cigarettes, poses special challenges to the health and human rights of people of African descent in the United States.

    b.  Targeted marketing to African Americans is hugely problematic. Historically, the tobacco industry has used opportunities such as cultural events to promote its products^[@cit0010]^. The industry has also placed more advertisements in African American publications for its mentholated products^[@cit0010]^. In addition, a 2017 nationwide study found that stores in neighborhoods with the highest proportion of African Americans have more than double the odds of advertising price promotions for tobacco products, compared to stores in neighborhoods with the lowest proportion of African Americans^[@cit0011]^. Areas with larger racial minority populations tend to have a higher density of tobacco retailers, further increasing exposure to tobacco advertising^[@cit0003]^. Within those stores, menthol products are given more shelf space in retail outlets within African American and other minority neighborhoods^[@cit0003]^.

    c.  In addition to racial minorities, the tobacco industry encourages menthol cigarette use among LGBT populations. Approximately 36% of LGBT smokers report smoking menthol cigarettes compared to 29% of heterosexual/straight smokers^[@cit0012]^.

    d.  Tobacco companies also began to advertise in 'gay press' publications in the early 1990s, often depicting tobacco use as a 'normal' part of LGBT life. Many ads for products other than cigarettes glamorized smoking, and many articles having nothing to do with smoking were shown with tobacco images. In 1995, the tobacco company R.J. Reynolds created a marketing strategy called 'Project SCUM' (Sub-Culture Urban Marketing) to boost cigarette sales by targeting gay men and homeless individuals with advertisements and displays placed in communities and stores. On top of donations, giveaways and increased advertising, the tobacco industry made community outreach efforts, such as hosting local promotions like 'LGBT bar nights' featuring specific cigarette brands^[@cit0013]^.

    e.  The tobacco industry has clearly and openly used menthol to target African Americans and the LGBTQI+ community for decades, making it more difficult for members of these populations in the United States to 'achieve the highest attainable standard of physical and mental health'.^[@cit0014]^

3.  Raise tobacco taxes. The WHO benchmark is that a minimum of 70% of the final price of cigarette consist of an excise tax. The U.S. Federal government's tax is approximately 38%^[@cit0015]^. Increasing tobacco taxes is very effective; every 10 per cent increase in the price of cigarettes reduces consumption by about 4 per cent among adults and about 7 per cent among youth^[@cit0016]^.

4.  Increase cessation support. All health insurance programs funded and run by the federal government should cover a comprehensive tobacco cessation benefit^[@cit0017]^.

5.  Reduce the supply of cigarettes, through retailer licensing or other measures. The U.S. has done very little to restrict the supply of tobacco products. There are far more outlets for tobacco products than there are for milk, for example. Only a few local jurisdictions have passed laws restricting the number of tobacco sales licenses. At the federal level and in many states, no license is required at all.

6.  Exclude the tobacco industry from discussions on tobacco control, due to their long history of interference and manipulation. In the U.S. the tobacco industry operates at the federal, state and local levels. Federally, the industry has been invited to weigh in on the Food and Drug Administration's (FDA) regulatory approach to tobacco and e-cigarettes. The FDA Tobacco Products Scientific Advisory Committee is composed of three non-voting members who have an identified interest with the tobacco industry including manufacturing (large industry and small business) and growing^[@cit0018]^. Nationwide all 50 states have at least one lobbyist registered to represent a tobacco company^[@cit0019]^. The industry spent over \$46 million in federal lobbying alone between 2017 and 2018 and utilized lobbyists and multiple front groups to thwart state and local legislation, including raising the age of purchase to 21 years, flavored tobacco (including menthol) and tax bills^[@cit0020]-[@cit0023]^. The industry also continued its trend of drafting sample legislation with pre-emptive language (i.e. removing the right of lower governments to enact stricter regulations) and delaying and weakening state and federal action and authority. This includes the newly created Foundation for a Smoke-Free World, which has been recognized as nothing more than a front for the tobacco industry^[@cit0024]^. The tobacco industry and their paid lobbyists should not be involved in drafting the legislation meant to regulate their products and reduce death and disease. This includes electronic cigarette companies.

7.  Increase transparency. Federally, the FDA does not have policies in place to: 1) disclose all public comments on FDA dockets, and 2) to provide copies of communications between the FDA and tobacco industry representatives. In most states, lawmakers are not typically required to disclose the full nature of their informal interactions with lobbyists^[@cit0025]^. However, there are other government disclosure rules such as annual tobacco company registration under The Family Smoking Prevention and Tobacco Control Act, registration of firms with in-house lobbyists when income/expense minimums are met under the Federal Lobbying Disclosure Act, permit requirements under the Alcohol and Tobacco Tax and Trade Bureau (ATB) and permit requirements for businesses related to the manufacture of tobacco under Chapter 52 of the Internal Revenue Service (IRS) Code (26-28). All 50 states do provide public access to registration information for lobbyists and/or entities who contract for lobbying services^[@cit0019]^. A government code of conduct for public officials when dealing with the industry, policies disallowing the acceptance of contributions/gifts from the tobacco industry to government agencies and officials and programs to help raise awareness within government departments on FCTC Article 5.3 guidelines could not be identified.

8.  Regulate electronic cigarettes, specifically by banning all flavors, including mint and menthol. More recently, in August 2019, the United States saw the first confirmed death due to using a vaping device. In response, President Trump announced that the Food and Drug Administration will issue a policy in October 2019 to remove flavored vaping products from the market^[@cit0029]^. The epidemic of electronic cigarettes is alarming and presents a new challenge. The regulation of these products will greatly impact the protection of children, the most vulnerable population to the marketing tactics of these products.
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